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* SPS 5.1: Members shall ensure that their sanitary or phytosanitary measures are based on an
assessment, as appropriate to the circumstances, of the risks to human, animal or plant life or health,
taking into account risk assessment techniques developed by the relevant international organizations.
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> SPS 5.7: In cases where relevant scientific evidence is insufficient, a Member may provisionally adopt
sanitary or phytosanitary measures on the basis of available pertinent information, including that from the
relevant international organizations as well as from sanitary or phytosanitary measures applied by
other Members. In such circumstances, Members shall seek to obtain the additional information
necessary for a more objective assessment of risk and review the sanitary or phytosanitary measure
accordingly within a reasonable period of time.
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40 Memorandum of Understanding between the United States of America and the European Commission
Regarding the Importation of Beef from Animals Not Treated with Certain Growth-promoting Hormones
and Increased Duties Applied by the United States to Certain Products of the European Communities
(May 13, 2009)(hereinafter: US-EU Beef Agreement).

1 Brian Scheid, U.S., EU Beef Agreement Increases Access, Limits WTO Litigation, INSIDE US TRADE,
Vol.27, No.18(May 8, 2009).

2 US-EU Beef Agreement, Article
# US-EU Beef Agreement, Article
# USTR, supra note 5.
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1d.
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Chronology of the European Union’s Hormone Ban

1981

EC Council adopts Directive 81/602 to prohibit the use of
hormones, except for therapeutic purposes, but later

postpones action on five hormones pending EC study.

1982

Interim report by EC Working Group concludes that the three
natural hormones "would not present any harmful effects to
the health of the consumer when used under the appropriate
conditions as growth promoters in farm animals" and that

further research is necessary on the two synthetic hormones.

1984

June

EC Commission proposes amending Directive 81/602 to

allow the use of natural hormones.

1985

October

European Parliament adopts a resolution that endorses a ban
on two synthetic hormones and rejects the proposed
authorization of the three natural hormones except for

therapeutic purposes.

December

The EC bans the use of natural hormones (except for
therapeutic purposes), bans the use of synthetic hormones,
and prohibits imports of animals and of meat from animals to
which hormones have been administered, effective no later
than January 1, 1988.

1986

September

U.S. raises EC hormone ban in the Committee on Technical
Barriers to Trade ("Standards Code") of the General
Agreement on Tariffs and Trade (GATT).

1987

U.S. invokes dispute settlement under the Tokyo Round
Agreement on Technical Barriers to Trade. EC refuses to

address U.S. concerns during two sessions of bilateral
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consultations. The EC blocks formation of the technical

expert group.

June

Joint Expert Committee on Food Additives (JECFA) of the
World Health Organization (WHO) and the Food and
Agriculture Organization (FAO) establishes acceptable daily
intake levels and acceptable residue limits for synthetic
hormones and decides that levels do not need to be set for the
naturally occurring hormones because they Aare unlikely to

pose a hazard to human health."

November

Nov. EC delays application of the hormone ban to imports for

one year, until January 1, 1989.

December

Committee on Veterinary Drugs of the Codex Alimentarius
Commission agrees on safe limits for two synthetic hormones
and agrees that limits are unnecessary for the three natural

hormones.

December

President Reagan announces, and suspends, retaliatory tariffs
(100 percent ad valorem) on about $100 million worth of EC
imports. Despite lack of scientific justification, EC unwilling

to resolve dispute.

1988

November

EC bans all U.S. meat. Despite the fact that the U.S. has no
hormonal substances approved for use in pork or horsemeat,
the Commission indicates that the U.S. needs a residue testing

program for these meats to be in compliance with Directive
81/602.

1989

Jan. 1

EC hormone ban and U.S. retaliation measures take effect.

Mid
January

U.S. and EC agree to a 1-month grace period for products in

the "pipeline."

U.S. and EC agree to interim measures that enable U.S.
producers to ship to the EC meat from cattle not treated with

hormones.

The EU fully implements its ban on meat and meat product

imports from animals treated with six growth promotions,
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three which are naturally occurring—estradiol-17f,
progesterone and testosterone—and three which are
synthetic—zeranol, trenbolone, and melengestrol. These six
hormones are approved for use in the United States. The EU’s
ban effectively cuts off U.S. beef exports to the European
Union. The United States institutes retaliatory tariffs (100%
ad valorem) on EU imports valued at $93 million, which
remain in effect until May 1996, when the EU seeks a WTO

panel against the U.S. action.

1993

The issue of the role of science in the Codex decision-making
process is delegated to the Committee on General Principles.
With participation by both the U.S. and the EU, the
Committee develops four principles that re-enforce the

pre-eminent role of science.

1995

January

The GATT Uruguay Round Agreement, including the
Sanitary and Phytosanitary (SPS) Agreement, enters into
force. Codex decides Maximum Residue Limits (MRLs) are
not necessary for the three natural hormones and adopts
MRLs for the two synthetics. The EU concludes that there is
no evidence of health risk from the five hormones approved

for use in the United States.

June

EU Commissioner Fischler announces plans for an EU
hormone conference at the end of 1995, saying that "on the
basis of the findings of this conference, 1 shall make up my
mind as to whether there is a need, and to what extent there
are possibilities for adjusting the EU hormone ban." U.S.
Secretary of Agriculture Glickman targets the end of 1995 for

resolving the dispute.

July

The four principles developed by the Codex Committee are
adopted despite EU opposition. In addition, the Codex
Commission decides that maximum residue limits (MRLs)
are not necessary for the three natural hormones and adopts
MRLs for the two synthetics.

November

The EU’s Scientific Conference on Growth Promotion in
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Meat Production concludes that there is no evidence of health
risk from the five hormones approved for use in the United
States. The WTO Panel, Appellate Body, and Arbitrator
would all later find that the studies from this Conference did
not rationally support the EC import prohibition.

1996

Jan. 18

The European Parliament votes 366 to 0 (out of 626 total

Parliamentarians) for a resolution to maintain the ban.

Jan. 22

The Agriculture Council discusses the final report of the
Hormone Conference and also re-affirms its commitment to

maintaining the ban.

Jan. 26

The U.S. requests consultations under Article XXII of the
World Trade Organization (WTO) regarding the EU's

hormone ban.

March 27

Consultations are held in Geneva with Australia, Canada, and

New Zealand joining the U.S. in its complaint.

May 8

U.S. requests, at WTO Dispute Settlement Body (DSB)
meeting, that a panel be formed. The EU blocks the request

May 20

U.S. makes a second request for a WTO panel.

July 2

A panel to examine the EU’s hormone ban is formed with
members agreed upon by both sides. Two panel meetings held

on October 10 and on November 11.

October

Canada requests a panel, which meets Jan. 7 and Feb. 18,
1997.

1997

Feb. 17

Meeting of technical experts (selected by the Panel), the U.S.,
the EU, and the Codex Secretariat. Report delayed due to
Canada’s decision to pursue its own WTO case against the
EU ban.

May 7

Panel issues its interim reports for both the U.S. and the

Canadian panels.

June 30

Panel report finds that the EU’s ban on the use of hormones to

promote the growth of cattle is inconsistent with the EU’s

19




obligations under the SPS Agreement, in that the EU’s ban is
not based on science, i.e., on a risk assessment or on the
relevant international standards. In our view, the scientific
conclusions reflected in the EC measures in dispute does not
conform to any of the scientific conclusions reached in the

evidence referred to by the European Communities.

Sept. 24

EU notifies the WTO of its decision to appeal the Panel=s
finding.

1998

Jan. 16

The Appellate Body (AB) releases its report, firmly
upholding Panel findings that the ban is inconsistent with the
SPS Agreement and must be brought into conformity with
WTO rules. The AB clearly affirms the Panel’s findings that
the EU ban was imposed and is maintained without credible
evidence to indicate that there are health risks posed by eating
U.S. beef from cattle treated with hormones, and despite the
fact that most, if not all, of the scientific studies referred to by
the European Communities, in respect of the five hormones,
involved here, concluded that their use for growth

promotional purposes is safe.

Feb. 13

The Panel and AB reports on the EU hormone ban are
adopted by the WTO Dispute Settlement Body.

March 13

At the DSB meeting, the EU announces only that it will
implement the AB finding in "as short a time as possible," but
must wait for the outcome of additional risk assessments. The
United States and Canada insist on a firm deadline for
compliance. Because the parties are not able to agree on a
"reasonable period of time" for implementation, the EU

requests binding arbitration.

May 29

The arbitrator decides that the EU needs only 15 months to
comply. The arbitrator’s ruling is clear in that the reasonable
period of time 1is provided to bring the measure into
compliance and not to conduct studies to demonstrate the
consistency of a measure already judged to be inconsistent

with WTO principles. The reasonable period of time for the
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EU to come into compliance with the WTO rulings ends on
May 13, 1999.

1999

February

In February, the EU outlines three options to resolve the
dispute: (1) compensation, (2) removal of the ban coupled
with a suitable labeling system, and (3) the conversion of the
ban to a temporary measure. The United States sends a letter
to EC Commissioners of Agriculture and of Trade outlining a
possible labeling system. The United States backed by most
of the U.S. beef industry, decides against various
compensation measures, preferring instead removal of the
ban. The EU decides it wants to conduct additional risk
reviews before considering removing the ban. In March, the
U.S. announces it will consider trade sanctions against the EU
and publishes a preliminary list of products that could be

subject to increased tariffs if the dispute is not resolved.

May 13

Deadline for EU compliance with the WTO rulings.

April

In April, the EU issues its first review and opinion based on
studies by the EU’s Scientific Committee on Veterinary
Measures relating to Public Health (SCVPH) on the potential
human health risks associated with consumption of
hormone-treated beef. The SCVPH opinion states that it has
evidence to show that a growth hormone (estradiol-17f) used
in U.S. cattle production is carcinogenic, among other
potential health risks to consumers. The report draws
criticism from the United Kingdom’s Veterinary Products

Committee, as outlined in a report.

July

In July, the United States and Canada seek WTO
authorization to suspend tariff concessions and retaliate
against the European Union. The WTO sets the levels at
$116.8 million (United States) and C$11.3 million (Canada).
The Office of the U.S. Trade Representative (USTR)
announces its decision to impose a 100% ad valorem rate of
duty on a specified list of products from certain EU member

states, effective July 29. The product list includes beef, pork,
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goose livers, cheese, truffles, onions, carrots, preserved
tomatoes, sausage casings, soups, yarn, mustard, juice,
chicory, toasted breads, chocolate, jams, glue, and wool
grease. The U.S. list targets France, Germany, Italy, and
Denmark, but excludes the United Kingdom.

2000

May

The EU issues its second review and opinion based on studies
by the EU’s SCVPH on the potential human health risks
associated with consumption of hormone-treated beef. The
review concludes that the new information does “not provide
convincing data and arguments demanding revision of the
conclusions” of the SCVPH April 1999 opinion on the
“potential risks to human health from hormone residues in

bovine meat and meat products.”

Congress passes legislation as part of the Trade and
Development Act of 2000 (P.L. 106-200), requiring the
USTR to review and periodically revise the list of products
subject to retaliation when another country fails to implement
a WTO dispute decision. This periodic revision of the product

list has become known as “carousel retaliation.”

2001

The Commission provides documentation of studies and
journals for publications. The United States and European

Union initiate compensation discussions.

2002

April

In April, the EU issues its third review and opinion based on
studies by the EU’s SCVPH on the potential human health
risks associated with consumption of hormone-treated beef.
The review concludes its review of the 17 studies initiated in
1998, and again confirms the previous findings of the two
earlier reviews (1999 and 2000).

2003

September

The Commission issues Directive 2003/74, amending 96/22.
The new law permanently bans the use of estradiol in farm
animals and provisionally bans use of the five other
hormones, while it seeks more complete scientific
information. The EU declares its effort to replace its original

ban with a provisional ban is in compliance with its WTO

22




obligations, citing Article 5.7 of the SPS Agreement (allows
for provisional measures when there is insufficient scientific
evidence, provided that a risk assessment is conducted within

a reasonable time).

October

The EU issues a press release claiming its ban is supported by
the 1999 and 2002 SCVPH reviews, which constitute ‘“a
thorough risk assessment based on current scientific
knowledge ... ” and thus fulfills its WTO obligations. The
United States questions whether the SCVPH studies
constitute a risk assessment. The EU claims the United States
and Canada have no legal basis for continuing its trade
sanctions against the EU. In December, the EU refers the
dispute to the WTO for a multilateral decision.

2004
2005

The EU initiates a new dispute claiming that because if has
modified its ban, the United States (and Canada) should
remove its trade sanctions against the EU, as the continued
retaliation by the United States and Canada is no longer
consistent with WTO rules. The United States and Canada
cases are effectively merged under the one panel cases, given
largely identical substance, even though they are technically
separate. Australia and Mexico join the consultations. The EU
requests a new WTO panel be established and the substantive
panel meeting takes place in September 2005. It is the first
WTP panel open for observation by the public.

2006

The WTO panel announces that due to the complexity of the
dispute, and the administrative and procedural matters

involved, the panel will not complete its work until October
2006.

The United Kingdom’s Veterinary Products Committee issues
a second report criticizing the SCVPH findings.

In October, USTR decides against revising the list of EU
products subject to higher U.S. import tariffs under the
dispute. This decision 1is supported by the National
Cattlemen’s Beef Association and the U.S. Meat Export
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Federation. The U.S. Court of International Trade determines

this action meets requirements under ‘““carousel retaliation.”

2007

The WTO panel again announces that due to the complexity
of the scientific issues involved and scheduling difficulties,

the panel’s final report is delayed until June 2007.

June

The European Food Safety Authority (EFSA) adopts an
opinion related to hormone residues in bovine meat and meat
products based on its review of the scientific data. EFSA
concludes that the new publicly available data do not provide
quantitative information for a risk assessment and therefore

do not call for a revision of previous risk assessments.

July

The WTO panel issues its interim report, including findings
and conclusions. The expected final report date is delayed

until October 2007, and eventually is issued in December.

2008

March

The WTO panel report is circulated to members. The panel
announces that it found fault with all three parties (EU,
United States, and Canada) on various substantive and
procedural aspects of the dispute. The panel report claims the
EU had not presented sufficient scientific evidence to justify
the import ban, including the EU’s 2003 risk assessment
report. The panel report faults the United States and Canada
for maintaining its trade sanctions. Both parties file appeals
citing procedural errors and disagreements with the panel

findings.

In October, the WTO’s AB issues a mixed ruling that allows
for continued imposition of trade sanctions on the EU by the
United States and Canada, but also grants that the EU can
continue to ban imports of hormone-treated beef from the
United States and Canada. The AB reverses the dispute panel
decision by stating that the EU’s ban is not incompatible with
WTO law, thus granting the EU more deference in deciding

the basis for its food safety regulations.

December

The USTR announces in October that it is seeking comment
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on possible modification of the list of EU products subject to
increased tariffs under the dispute. In December 2008, the EU
requested consultations under Article 21.5 of the DSU to
determine whether it is in compliance with its WTO

obligations in the underlying beef hormone dispute.

2009

January

USTR announces changes to the list of EU products subject to
increased tariffs under the dispute, adding countries and
raising the tariff on select products, effective March 23, 2009.
The EU claims USTR’s action constitutes an “escalation” of
the dispute, and is “more punitive” than the current trade
sanctions. Initially the EU prepared to challenge the United
States in the WTO, but has since decided to hold off on
further action until the Obama Administration reviews the

decision.

February

Further consultations between the United States and EU on
the dispute were not successful, and the EU is expected to
seek a dispute settlement panel on whether the ban is
consistent with the SPS Agreement. In March, USTR
announces that it is delaying the imposition of additional
duties on a modified list of EU products until April 23, 2009.
In April, this delay was further extended until May 9, 2009,
pending ongoing efforts to negotiate a settlement between the
United States and the EU.

25




